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Hacrosmas craths, kKak ciemyeT u3 €€ Ha3BaHHA, MOCBSIICHA H3MCHEHISIM B TIPAKTHKE IPHME-
HeHmsl HopM ['K P® 06 ymeHbIIeHHH HEYCTOMKH, ITPOM3OMICAIINM B CBA3H C NpHHATHEM [lre-
HyMoM BAC P® nocranosnenns or 22 aekadps 2011 roga Ne 81 «O HEKOTOPBIX BOMPOCAX
nmpuMeHeHnA cTaTtbu 333 I'paxkmaHckoro kogekca Poccuiickont ®eaepamum» (Janee ¥ mocra-
HoByicHHE Ne 81). Panee mpu pa3peIIcHAN TaHHOTO BOMPOCA apOHTPAXKHBIC CYIbI PYKOBOJICTBO-
BaJINCh, IPEIKIE BCETO, MOMOKCHISIMA O030pa MPAKTHKY MPHUMEHEHHS ApOUTPAKHBIMH CYJAMHU
crareu 333 I'paxnmanckoro koaekca Poccuiickoit dexepanym, koTopsiii Obln yreepxacH HH-
(dopmaumonssiM TcbMoM [Ipesumuyma BAC PO ot 14 wmroma 1997 roma Ne 17! (manee
0630p). C mpuraTHeM mocranosiacHU Ne 81 HekoTopsie nonoxkeHHs O030pa JOIDKHBI IPHME-
HATHCS C OTPEICIICHHBIMH OTPAHMUYCHUSMH (OTOBOPKAMM), a IPYTHE M BOBCE HE MOAJICKAT TPH-
meHeHIO. K cokancnmio, B BAC P® He Cioskunach yCTOMYHBAS MPAKTHKA MPH3HAHUS yTpa-
THBIIAMH CHJIYy «YCTAPEBINNX» IMOJOXCHUH 0030pOB U MHPOPMAIMOHHBIX rmuceM [Ipesmamyma
BAC P®, 4r0 Ha TPaKTHKS CO3AACT U3BCCTHBIC MPOOICMBL. CI0KHO MOHATH, KAKYE) TO3HITHIO
HA TEKYIIHH MOMCHT 3aHUMACT BBICIIAS CYIcOHAS! HHCTAHIIHS.

1. Pa300p ymoMSHYTHIX H3MEHEHHH HEOOXOMMO HAYATh C BOIPOCA O TOM, YTO BOOOIIE Clie-
JyeT MOHAMATh MO, HEYCTOMKOM.

B poccuiickoM mpaBe HOPMBI O HEYCTOMKe BKIroUcHHI B rmasy 23 'K PO «Obecneuchue
HCTIOTHEHHA 0053aTEeNIbCTB», KOTOPAs MPU3BAHA PEIIAMCHTHPOBATH MEPHI, YCTAHABIMBACMBIC
3aKOHOM HJIM JOrOBOPOM C ILICJIBEO CTHMYJIHPOBATh CTOPOHBI K HAICIKALIEMY HCIIOIHCHHIO
o0s3arenbeTB. Ho B TOM ske I1aBe coAEpIKaTCA M PABUIIA, YCTAHABIUBAIOLIUE OTBETCTBEHHOCTh
3a HapymeHue 00s3arenbeTs. CKa3aHHOE 3aCTAaBIIET OOPATHTh BHUMAHKE HA TO, UTO A0 (hakra

1 XoTAl BOMPOCHI CHUXEHUS HEYCTOMKN paccMaTpUBanuCh U B UHBIX akTax (CM., HanpuMep, nocTaHoBneHue MneHyma
BC P® un MNMnenyma BAC P® ot 8 oktsi6pa 1998 ropa Ne 13/14 «O npakTuke npumeHeHus nonoxeHun paxaaHcKoro ko-
fekca Poccuiickolt deaepauun o npoLeHTax 3a NoMb3oBaHWe YYXUMU AEHEXHbIMW CpeacTBamu», M. 42 NoCTaHOBMEHUS
Mnenyma BC P® un Mnenyma BAC P® ot 1 uiona 1996 roga Ne 6/8 «O HekoTopbIX BOMpocax, CBA3AHHBIX C MPUMEHEHUEM
yacTu nepsol MpaxxaaHckoro koaekca Poccuiickon ®eaepaumny.
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HApYIICHUS 00513aTEIbCTBA TMOJOXKEHIA O HEYCTOHKE CIy»aT OOCCHCUCHUIO HAJICKAIICTO HC-
TIOJTHEHHUS 00513aTENbCTBA; MOCHe (JaKTa HAPYIICHUS 3TH KE IOJIOKCHHUS CIIOCOOCTBYIOT BOCIIOII-
HCHHIO YPOHA, HAHECCHHOTO HHTEPECAM OJHOW W3 CTOPOH 00s3aTeibCTBa. TakumM 00paszoM,
HEYCTOMKA, SBILIFOINASICSA CIIOCOOOM OOECIEUEHMs MCHONHCHUS JTOTOBOPHOTO 00s3aTEIbCTBA, B
CHTYAUHH HCHUCIIONHCHHSA 3TOTO 00A3aTCIBCTBA TPAHC(OPMHPYETCA, CTAHOBACH CHOCOOOM 3a-
IIMTHI HAPYIICHHBIX IPAB.

B poccuiickoit mpaBoBOH JOKTPHHE CPSAH HAUOOJICEC M3BECTHBIX TCOPHH HCYCTOMKH MOMKHO

BBIICIIHTD:
¥ OIICHOYHYIO (IO HEYCTOWKOW MOHUMACTCS 3apaHee YCTAHOBJICHHAS 3aKOHOM WM J0-
TOBOPOM OLICHKA Y6BITKOB, KOTOPBIC MOTYT HACTYIIUTH BCICACTBUC HCUCIIOJHCHUA WITH
HCHAIJIC/KAIICTO UCTIOTHCHHA 00CCIICUCHHOTO HEYCTOMKON 003aTCIIbCTRA);,
¥ mrpadHyIo (HEYCTOHKA PaCCMaTPHUBACTCS KaK HEKOE BO3Me3ame (Kapa, HaKa3aHUe) 3a
HapyIICHUE 00513aTebCTBA, MPU3BAHHOEC HE TOIBKO HAKA3aTh HEHCIIPABHOTO JOIDKHHKA,
HO M BO3/ICHCTBOBATh HA HETO C LEIbI0 HAMIICKAIICTO HCIIOJHEHIS 003aTEIBCTBA);
& KOMIICHCAITHOHHYH) (HeyCTOI\/'IKa MOHHUMACTCA HC KAK OICHKA BO3MOXKHBIX y6I>ITKOB
Kpeauropa (M, KOHEYHO, HE KaK HAKA3aHHE JO/DKHHKA), 4 KaK 3apaHEe COTJIACOBAHHAA
CTOPOHAMH OLICHKA HHTEPECA B UCTIONHCHUH 00M3aTEIBCTB KAKAOH N3 HUX KaK KPEIUTO-
pa).

B cooTBEeTCTBHU C KOMIICHCALIMOHHOW TEOPUEH, KOTOPOH BCE YaIle OTAACTCS MPEANOUYTCHHUE,
B CIOyYac HAPYIICHUS MOJDKHHKOM WMHTEPECa KPEAWUTOpa IMOCICAHWI JODKCH IOJNYYHTH OT
JOJCKHUKA KOMIICHCAIIMIO B COOTBETCTBYIOIIEM ¥ OIMPEACICHHOM JOTOBOPOM ¥ pa3zMmepe, MpH-
YCM TAKad KOMIICHCAIUA MNMOAJIC)KHT BBIIIATC TOJBKO HIPH YHICMJICHHH HHTCPECA KPEAUTOPA
JAKe B CHTYAllMH OTCYTCTBHA YV HEro YOBITKOB?. JTO HAXOZMT MOATBEP)KICHHE B CyICOHOM
MPAKTHKE, B YaCTHOCTH B CTABIIEM MpEICACHTHBIM mocTaHoBIcHNH [Ipesnanyma BAC PO or
13 sBaps 2011 roga Ne 11680/10, B KOTOPOM YKa3aHO: « YUHTHIBAs KOMIICHCAIIMOHHBIH Xa-
pakTep TPaKTAHCKO-TIPABOBOM OTBETCTBECHHOCTH, MOJ COPA3MEPHOCTBEO CYMMBI HEYCTOHKH
MOCIIECTBISIM HAPYIICHU 00s13aTebeTBa KOZEeKC MpeamonaraeT BHIUIATY KPEAUTOPY TAKOH
KOMIICHCAIINH €r0 MOTEepb, KOTOpas OyAET aJCKBAaTHA W COM3MEPHMA C HAPYUICHHBIM HHTEpE-
com»’.

2. XapakTepu3ysl HEYCTOHKY, aBTOP HACTOSIICH CTAThH paHEE YiKE IMHCAa, YTO 11 00OCHO-
BaHMS TPCOOBAHHA O B3BICKAHHH HCYCTOWKH KPSAUTOPY HE HY)KHO JOKA3BIBATH Pa3Mep TOHC-
CeHHBIX UM YOBITKOB (1. 1 c1. 330 'K P®), HO OH IO/DKEH MPEACTABUTH B apOUTPAKHBIA CYI
TIOATBEPKICHHUC:

¥ BO-TICPBBIX, CYIIECTBOBAHMUS MKy CTOPOHAMHE 0OS3aTEIbCTBA (3aKIFOUCHUE JJOTOBO-
pa);

¥ BO-BTOPBIX, ()AKTA HEHUCIIOTHCHHS WM HEHAICKAIIETO HCIONHEHUS 0043aTeIbCTBA
JTOIDKHHKOM;

¥ B-TPCTHHX, HAIHYHUA B 3AaKOHC HJIH TOrOBOPC IIOJIOKCHHA O B3HMAHHH HeyCTOfIKI/I
HMCHHO 3a TOJO0HOE JONYINCHHOMY HApYIICHHE (CCIM 32 COBEPIICHHOES HAPYIICHHE B

2 To ecTb HeycTolika OTKPbIBAET «BO3MOKHOCTb KOMMEHCUPOBATH HApYLIEHHBI HEUCTIONHEHUEM UMK HeHaaeXalluM
ucronHeHnem obsizaTenbcTBa UHTEPEC KpeanTopa B cnydyasx, Korga AeHexHas oLieHKa Takoro MHTepeca HEeBO3MOXKHa Unu
no kpaiiHell Mepe 3aTpygHUTErNbHA... CMbICIT HEYCTOWKM COCTOUT B YCTAHOBMEHUM onpeaeneHHol CyMMbl AeHer, koTopasi
noAnexuT BbiNNate HE3aBUCUMO OT padMepa NPUUUHEHHBIX YObITKOB U Jaxe UX Hanmuus, Npu HEUCNOMHEHUN UNN HeHaane-
KaleM ucrofHeHnn obsizaTernibCcTBa, B TOM UMcne B cnyyasx npocpouku». — CM.: KommeHTapuii k MpaxaaHckoMy kogekcy
Poccuiickoii ®eaepauumn, yactn nepBoi (noctateiHbii) / Pyk. aBT. konn. u ote. pea. O. H. CagukoB. — M.: KoHTpakT;
l/IHd)ga-M, 1997, c. 577 (aBTOp KOMMeHTapus — M. U. BparuHckuii).

CdpopmynupoaHHbili Mpeanauymom BAC P& BbiBOA, KOHEUHO, noajepxuBaeTcs cyaebHol npakTukoi (CM., Hanpu-
Mep, noctaHoBneHne PAC Ypanbckoro okpyra oT 22 mapta 2012 roga no aeny Ne A07-3291/2011).
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3aKOHE WJIM JOTOBOPE HE MPEIYCMOTPECHA OTBETCTBCHHOCTH B BHJIC HCYCTOHKH,
IUTA e B3BICKAHHS HET OCHOBAHHH M AHAJIOTHSA 3aK0OHA 3¢Ch HEJOIMYCTHMA)*,

Jta XKe, MO CyTH, MO3UIKI OTpaxkeHa B a03. 1 m. 1 mocranosnenus Ne 81, mpeaycmaTpusa-
FOIIEM, UTO MPH OOPAINCHHUH B CyA C TPEOOBAHHEM O B3BICKAHHH HEYCTOMKH KPEIUTOP JOLKCH
JIOKa3aTh HEMCIIOJTHCHUCE HIIM HEHA/JIC)KAIICE NCIIOTHEHIE 00S3aTENbCTBA JODKHIKOM, KOTOPOE
COTJIACHO 3aKOHY HIIM COTJIAIICHHWIO CTOPOH BICHUECT BO3HHKHOBCHUC OOSM3AHHOCTH JOJLKHHKA
VIUIATHTD KPEAUTOPY COOTBETCTBYIOIIYIO ICHEKHYIO CYMMY B KAUECTBE HCYCTOMKH.

Coneprkanmmiicss B JaHHOM ad3ane Te3nc 00 00sS3aHHOCTH KPEAUTOpPa J0KA3aTh (DAKT HEHC-
TOJHEHMSI WM HEHAMJICKAMETO HCIIONHEHHS 00S3aTEbCTBA HEPEIKO BBI3BIBACT Y OPHCTOB
BO3PAKCHI, OOYCIIOBICHHBIC OIPEICICHHON MPOOIEMATHHOCTHIO JOKA3BIBAHMS 3TOTO (haKTa.

Mesxny TeM gaHHBIH Te3uc ocHOBaH HA HOpMax AITK P®: cormacHo 4. 1 cT. 65 KaKa0e
JMIO, YIACTBYIOIIEE B JACTC, JODKHO JOKA3aTh OOCTOSTENBCTBA, HA KOTOPHIC OHO CCHIIACTCA
KAaK Ha OCHOBAHHC CBOMX TPCOOBAHUI M BO3PAKCHUH. Y MOCKOIBKY KPSIUTOP 3ASABILICT O HCHC-
MOJTHEHHUH (HEHAJIC)KAIEM HCTIOHCHUH) JODKHUKOM 0053aTEIbCTBA, OH 00S3aH MOATBEPANTD
JIOKA3aTEeIbCTBAMHE CBOE YTBEPIKICHHUE: B KAUECTBE /T0KA3aTENBCTB JAHHOTO (PaKTa MOXKET OBITH
MIPE/ICTABIICHA, HATIPHMED, TIEPEMHCKA CTOPOH, aIPECOBAHHAS TOJLKHUKY MPETCH3U KPEIUTOPa,
COCTABIICHHBIA KPEIUTOPOM PACUET 3aJ0LKCHHOCTH IO AOTOBOPY H T. A. MIHBIM 00pa3oMm JoKa-
3BIBATh OTCYTCTBHC (JAKTA HEHAUICKAIIETO WCIOIHCHHA 00A3aTENbCTBA JODKHHKOM ITPoOIIe-
MaTHYHO BBHAY HEONIPEACICHHOCTH JAHHOTO OOCTOSTEIBCTBA.

B TO e BpeMsa mpoUecCYaNbHOH OOSM3aHHOCTHIO JOIDKHHKA SABILIETCA OIPOBEPKCHHC
VTBEPKICHAS KPEAUTOPA O HEHCIOTHCHUH (HEHAUICKAIIEM HCIIOJHCHHM) JOLKHUKOM 00s13a-
TENbCTBA. J[PYTMMH CIIOBAMH, €CIM JOJDKHHK HE IPHBEACT KOHTPAPTYMEHTOB, MOATBEPKICH-
HBIX COOTBETCTBYIOIIMMH JOKA3ATCIbCTBAMH W OIPOKHUABIBAIOIINX JAHHOE YTBEPKICHHE Kpe-
JIATOPA, OHO CUMTACTCS YCTAHOBICHHBIM.

TpeOoBaHne O B3BICKAHHH HEYCTOWKH MOCET OBITh YAOBJICTBOPCHO CYAOM TOJIBKO B TOM
CJy4ae, ECIM YCTAHOBICHA COBOKYITHOCTb YIIOMSTHYTBIX OOCTOSITEIBCTB (HAJIMIKE MEXKIY CTOPO-
HaMH 003aTeILCTBCHHBIX OTHONICHUH, (JAKT HAPYIICHHS 00s3aTEICTBA JOJDKHUKOM, TTOJI0XKE-
HHUC O B3MMAHHWHU HEYCTOMKH MMCHHO 3a JONYIICHHOS HapymeHue). B curyammm, xoraa apowur-
Pa’KHBIM Cy[ HE MPHU3HACT YCTAHOBJICHHBIM XOTSI OBl OTHO W3 YHOMSHYTBIX OOCTOSITEIBCTB, Tpe-
OoBaHuE O B3BICKAHMH HEYCTOWKH TOAJICKUT OTKIOHCHHUEO CYIOM.

3. B orimume OT B3BICKAHHS YOBITKOB IPH B3bICKAHWH HEYCTOWKHM apOHTPAaXKHBIA CyH, IO
o0ImeMy TpaBHIy, HE JODKEH PAacCMaTPHUBATh BONPOC OTHOCHTECIHHO BHHBI HECHCIIPABHOTO
JobKHUKA. VHBIMH CTOBaMH, TPH PELICHHH BOIPOCA O B3BICKAHWH HEYCTOWKH B CIIydac Hapy-
LICHUS 00S3aTENbCTB MPU OCYMICCTBICHUM IPEAIPHHAMATEILCKOM NCSITEIBHOCTH Y apOUTPask-
HOTO CyJa HET HaJOOHOCTH YCTAHABIMBATH BUHY JODKHWKA B HCHCIIOJHCHWUH WJIM HEHAJJIC/KA-
IIEM WCIIOJIHCHUM JOTOBOPHOTO 00s13atrenberBa: B cuiy I 3 cr. 401 'K P® nomxuumk, Hapy-
IIMBINNH 00s3aTEIBbCTBO MPH OCYMICCTBICHUH ITPEATPHHUMATEIBCKON ACATCIHHOCTH, OTBEUACT
mepes KPeAUTOPOM HE3aBUCHMO OT CBOCH BUHBL

OHAKO W3 TAHHOTO OOMICTO MPABMIIA CYIICCTBYFOT HCKITFOUCHU.

Tak, BUHA HEHCIPABHOTO TOJDKHUKA CTAHOBUTCS YCIOBHEM B3MMAHMS HEYCTOWKH M JOJDKHA
HCCIICAOBATHCS CYI0M, SCIIH Pedb HACT O HAPYLICHHH OOS3aTEIbCTB, JOMYICHHOM HE IIPH OCY-
IIECTBJICHUU MPEANPUHUMATENBCKON ACATEIbHOCTH. B 3TOM ciyuyae cormacHo 1. 1 cr. 401 TK

* Posxxosa M. A. KommMeHTapuii k uncpopmaumoHHomy nucbmy Mpeauanyma Boeicwero ApoutpaskHoro Cyaa Poccuiickor
deaepauum ot 14 nions 1997 roga Ne 17 «O630p NpakTMKM NPUMEHEHNS apOUTpakHbIMK cyaaMu ctatbn 333 MpaxxaaHckoro
koaekca Poccuiickon Peaepauumn» // MNMpakTuka paccMOTPEHUst KOMMEpPYECKUX CNopoB: AHANM3 U KOMMEHTapuu NocTaHoBMe-
Hui MNneHyma n o63opoB MNpesnanyma Boicwero ApbutpaxHoro Cyaa Poccuiickoni ®eaepauun. Boin. 10 / Pyk. npoekta
I1. A. HoBocenoga, M. A. PoxkoBa; Viccnea,. ueHTp yacTtHoro npasa. — M.: Cratyt, 2009, c. 187-188.
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P® BuHA gBIACTCA OOMMM YCIOBHEM HACTYILICHHS OTBCTCTBCHHOCTH 3a HApPYIICHHC 00s3a-
TCIbCTB («JIHI0, HEC HCHONHHUBINGE O0A3aTCIBCTBA JHOO HCHONMHUBINGS CT0 HCHAICKAIIIM
00pa3oM, HECCT OTBCTCTBCHHOCTD MPH HAHYHH BHHBI (YMBICIIA HITH HCOCTOPOSKHOCTH), KPOME
CIy4acB, KOTJA 3aKOHOM HWIIH JOTOBOPOM MPEAYCMOTPCHBI WHBIC OCHOBAHHSA OTBCTCTBCHHO-
ctim»). To ecTh ecnu HapymCHHE 00513aTCIbCTBA MMEIO MECTO HE IPH OCYIUCCTBJICHHUH IpE.-
HpI/IHI/IMaTeJIBCKOfI ACATCIPHOCTH, AOJUKHHUK BHPABC CCHIIATHCA HA OTCYTCTBHC CBOCH BHHBI B
JOTYIICHHOM HAPYIICHHH W ApOWTPAKHBIH CyX OOSA3aH PEMIATh BOMPOC O BO3JIOKCHHH HA
JTOJDKHHKA OTBCTCTBCHHOCTH (B (JOpME B3BICKAHHSA HCYCTOHKH), HCXOAA M3 TOTO, OBLIA M yCTa-
HOBJICHA BHHA JOJDKHHKA.

Jlpyroi cinyuaii, Koraa A0DKHA OBITh YYTCHA M BHHA KPEAWTOPA, YIIOMHHACTCS B a03. 2
m 10 mocraHoBiacHHS Ne 81 (cMm. Tawxke m. 6 O030pa); HCHCIONHCHHC WIH HCHAIICKAIICE
HCTIOJTHCHHUC 00s3aTCIbCTBA, MPOH3OMICANICS M0 BHHE 00CHX CTOPOH MO0 B CHTYAIMH, KOTJAA
KPSAUTOP YMBIIIICHHO HITH IO HCOCTOPO’KHOCTH CBOUMH JICHCTBHAMH COACHCTBOBAJ YBCIIHYC-
HHUK) CyMMBI HeyCTOfIKI/I, BJICUCT YMCHBIICHUC OTBCTCTBCHHOCTH JOJLKHHKA
























